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John P. Kinsey #215916
Giulio A. Sanchez #317329

WANGER JONES HELSLEY PC
265 East River Park Circle, Suite 310
Fresno, California 93720

Attorneys for:

Petitioners/Plaintiffs MARIEKE FURNEE, GIDEON BEINSTOCK; JEANETTE

CAVALIERE; DONNA CORSON; ISRAEL PERLA; and CHARLES SHARP

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF YUBA

MARIEKE FURNEE, GIDEON BEINSTOCK;

JEANETTE CAVALIERE; DONNA CORSON;

V.

THE NORTH YUBA WATER DISTRICT, and
DOES 1 through 100, inclusive,

Respondents/Defendants.

YOUNG LIFE, INC. a/k/a YO _... LIFE
CAMPAIGN, INC., a Texas Corporation,

Real Party in Interest.
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state law, causing irreparable harm to Plaintiffs, other nearby property owners and residents, and the
environment.

il. Sections 21168 and 21168.5 of the Public Resources Code and sections 1085 and

officers to determine whether those actions comply with CEQA. Sections 525-526 of the Code of
Civil Procedure provide for an injunction when it appears that Petitioners are entitled to the relief
sought, and section 1060 of the Code of Civil | »cedure p s 1 a judicial declaration of
Petitioners’ rights and Respondents’ duties. Accordingly, and based on the facts stated in this Petition,
this Court has jurisdiction to grant declaratory and injunctive relief and to issue a writ of mandate on
the claims presented here.
Venue

12, Plaintiffs reallege Paragraphs 1 through 11 as though fully set forth herein.

13. Defendants, and the acts, which are the subject of this action, are located and took
place, respectively, within Yuba County.

14, Pursuant to Section 394 of the Code of Civil Procedure, an action against a local
agency may be tried in the county where that agency is situated.

CONTROLLING LAW

15, Plaintiffs reallege Paragraphs 1 through 14 as though fully incorporated herein.

16.  Water Code section 35420 states:

All water distributed for irrigation purposes, except as otherwise provided in this article, shall
be apportioned ratably fo each holder of title to land upon the basis of the ratio which the last
assessment against his land for district purposes bears to the whole sum assessed in the district for
district purposes.

17. Code of Civil Procedure § 1060 provides the public the right to seek a determination of
the parties’ statutory and/or contractual rights.

18.  Code of Civil Procedure section 525-526 provide the public with the right to injunctive
relief to prevent or address irreparable injury when it appears petitioners are entitled to the relief they

seek.
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that involves the issuance to a person of a lease, permit, license, certificate, or other entitlement for use
by one or more public ag:  cies.”

44, The NYWD’s approval of the Woodleaf Contract is a “discretiona~ act because
e . e o .

45, The decision to curtail irrigation water deliveries to irrigation customers is likewise a
“discretionary™ act.

46.  The Woodleal Contract and the decision to « _ i ; 1 iveries constitute a
“project” under CEQA because it is an “activity [which| may cause either a direct physical change in

the environment, or a reasonably foreseeable indirect change in the environment.”

NYWD’s Irrigation Water Policies and Regulations

47.  Plaintiffs are informed and believe, and thereupon allege that NYWD’s policies and

12 || practices are governed by officially adopted policies and regulations. A true and correct copy of

13 || NYWD’s Irrigation Water Policies and Regulations (the “Regulations”) is attached hereto, as Exhibit
14| “D.”
15 48.  The General Manager of NYWD is required to enforce the Regulations, which take
16 || precedence over other policies of NYWD as to the delivery and sale of irrigation water within the
17 || district.
18 49, The Regulations contemplate certain procedures for application during times of
19 | shortage. These procedures are meant to assist in allocating water in a way that serves the needs of
20 || NYWD as a whole. The Regulations further require that cutbacks to water allocations be made in
21 || stages, as set forth within the Regulations.
22 50.  The Regulations provide a tiered cutback structure, with three (3) stages of cutbacks
23 || prior to a final stage of total cutbacks once all irrigation water has been depleted.
24 51. The first stage of cutbacks required the General Manager to solicit voluntary reductions
25 || in use of water.
26 52, The second stage of cutbacks allows NYWD to cut back all deliveries in excess of three
27| (3) miner’s inches (mi), subject to “beneficial use” as defined by the Regulations.
28 || 1/
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33, Beneficial use, as defined in the Regulations, expressly contemplates cutbacks to filling
ponds used for aesthetics and recreation. Beneficial use does not include d¢  estic uses or vegetatic

but does include crops and vegetable gardens.

H

cut back to one (1) mi for the remainder of the season, until irrigation water is depleted.
535, The General Manager is not provided any discretion by the Regulations as to whether
use e ged cutback provisions in response to water shortages.

CAUSES OF ACTION

FIRST CAUSE (F AOTTNN

Writ of Mandate — Violation of CEQA

(NYWD, and DOES 1-100)
~v.  ..aint..s reallege and incorporates by reference the preceding paragraphs 1 through 55 |
in their entirety, as though fully set forth herein.

57.  CEQA was enacted to require public agencies and decision-makers to document and
consider the environmental implications of their actions before formal decisions are made, (Pub.
Resources Code, § 21002), and to “[e|nsure that the long-term protection of the environment shall be
the guiding criterion in public decisions.” (Pub. Resources Code, § 21001, subd. (d).) “CEQA. was
intended to be interpreted in such a manner as to afford the fullest possible protection to the
environment within the reasonable scope of statutory authority.” (CEQA Guidelines, § 15003, subd.
(f).) The overriding purpose of CEQA is to ensure agencies regulating activities that may affect the
environment give primary consideration to preventing environmental damage. CEQA is the
Legislature’s declaration of policy that all necessary action be taken to protect, rehabilitate and
enhance the environmental quality of the state. (Save Our Peninsula v. Monterey County Board of
Supers. (2001) 87 Cal.App.4th 99, 177 [citing Laurel Heights Improvement Ass 'n v. Regents of Univ.
of Calif. (1988) 47 Cal.3d 373, 392].)

58.  Where the CEQA environmental process was procedurally or substantively defective,
reviewing courts may find prejudicial abuse of discretion even if proper adherence to CEQA. mandates

may not have resulted in a different outcome. (Pub. Resources Code, § 21005, subd. (a).) For
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ratably to each holder of title to land upon the basis of the ratio which the last assessment against his
land for district purposes bears to the 10! sum assessed in the district for district purposes.”

75.  Even assumir~ that Woodieaf is an existing irrigation custon  of NYWD—which is
NYWD has increased, or other owner’s property has decreased, such that Woodleaf is entitled to more
irrigation water per Water Code section 35420.

76. Further, in refusing to deliver any irrigation water to its irrigation customers, - . YWD
violated Water Code section 35420 by failing to distribute water on a ratably basis.

77.  As a result of the foregoing, NYWD has abused its discretion by acting in a manner
that 1s arbitrary and capricious, and without evidentiary support.

78. Plaintiffs have no plain, speedy, and adequate remedy in the ordinary course of law.

.. ..aintiffs therefore request that ...e Court issue a writ of mandate, pursuant to Sections
1085 and 1094.5 of the Code of Civil Procedure, and the Court’s inherent equitable powers, to compel
NYWD to set aside its approval of the Woodleaf Contract pursuant to the Water Code.

FOURTH CAUSE OF ACTION

Writ of Mandate — Violation of Reasonable Use Doctrine
(NYWD, and DOES 1-100)

80.  Plaintiffs reallege and incorporate by reference the preceding paragraphs 1 through 79
in their entirety, as though fully set forth herein.

81. The Water Code provides that “[w]ater is a public resource that the California
Constitution protects against waste and unreasonable use.” (Wat. Code § 10608, subd. (a).) “All uses
of water . . . must conform to the standard of reasonable use.” (National Audubon Society v. Superior
Court (1983) 33 Cal.3d 419, 442.) “What constitutes reasonable water use is dependent upon not
only the entire circumstances presented but varies as the current situation changes.” (Environmental
Defense Fund Inc. v. Last Bay Min. Utility Dist. (1980) 26 Cal.3d 183, 194; see In re Matter of
Applications 23865 and 23943, (1973) Cal.St.Wat.Res.Bd. 1973 WL 19665 [Storage of water for
purely aesthetic purposes to afford recreation for a few was not reasonable or in the public interest].)

i/
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90.  NYWD is required to provide equitable service to all beneficial users within its service
arca. Plaintiffs and the other irrigators in the NYWD service area put water delivered to them by
NYWD to beneficial use for ~~~icultural and fire protection purposes. Tl ore, Plaintiffs and tt

]
NYWD.

91. Woodleaf’s purported need for additional water is subordinate to NYWD’s duty to
so zall

92.  The Woodleaf Contract guarantees Woodleaf an additional apportionment of NYWD’s
water, in essence giving Woodleaf absolute priority over the irrigators in the district. Thus, in a
shortage, the trrigators will bear the entirety of the burden and suffer the entirety of the impacts.

93.  As previously described herein, this absolute prioritization of an aesthetic use over
svery irrigator, each of whom are owners of a vested right to water service by ... } ., is in violation
of express provisions of the Water Code, the Reasonable Use Doctrine, and the California
C m.

94.  Plaintiffs have no plain, speedy, and adequate remedy in the ordinary course of law.
Plaintiffs therefore request that the Court issue a writ of mandate, pursuant to Sections 1085 and
1094.5 of the Code of Civil Procedure, and the Court’s inherent equitable powers, to compel NYWD
to set aside its refusal to release water to Plaintiffs and the other irrigators in an amount proportional to
the land owned by the irrigators in the NYWD service area, or to institute cutbacks pursuant to the

procedures and in accordance with the quantities set for in the policies and regulations.

S™TH CAUSE OF ACTION

Writ of Mandate — Failure to Comply with NYWD Irrigation Water Policies and Regulations
(NYWD, and DOES 1-100)
95.  Plaintiffs reallege and incorporate by reference the preceding paragraphs 1 through 94
in their entirety, as though fully set forth herein.
96.  The NYWD General Manager is required to institute cutbacks in water deliveries in
response to a water shortage in accordance with the policies and regulations adopted by NYWD for

the purpose of governing such cutbacks.
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97.  The General Manager is required to, first, seek voluntary cutbacks in response to a
shortage.

98. The General Manager mav. then. institute cutbacks to deliveries in two snccessive

policies and regulations, and as further set forth in this Complaint.

99.  NYWD, nor any of its officers, directors, agents, or employees ever sought any
voluntary cutbacks of water deliveries _ to decid ego the entire irrigation season for all
irrigators, including Plaintiffs.

100.  NYWD, nor any of its officers, directors, agents, or employees ever instituted either the
secondary or tertiary ticr of the mandatory cutback system, nor provided any explanation as to why
that system was not being utilized.

101. This violation of NYW_ . own irrigation water policies and regulations was not
supported by substantial evidence, and was a prejudicial abuse of discretion because of NYWD’s
failure to proceed in a manne requ  :d by law.

102, Plaintiffs have no plain, speedy, and adequate remedy in the ordinary course of law.
Plaintiffs therefore requests that the Court issue a writ of mandate, pursuant to Sections 1085 and
1094.5 of the Code of Civil Procedure, and the Court’s inherent equitable powers, to compel NYWD
to set aside its refusal to release water to Plaintiffs and the other irrigators in an amount proportional to
the land owned by the irrigators in the NYWD service area, or to institute cutbacks pursuant to the
procedures and in accordance with the quantities set for in the policies and regulations.

SEVENTH CAUSE OF ACTION

Writ of Mandate — Bias and Violation of Substantive Due Process
(NYWD, and DOES 1-100)
103.  Plaintiffs reallege and incorporate by reference the preceding paragraphs 1 through 102
in their entirety, as though fully set forth herein.
104.  California common law requires that public officers act with “disinterested skill, zeal
and diligence primarily for the benefit of the public.” (Noble v. City of Palo Alto (1928) 89

Cal.App.47, 51.) As a result, project proponents enjoy the right to a fair and unbiased decision-maker.
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not only creates substantial danger that Plaintiffs’ rights will be damaged, but also that CEQA will be
ignored. As such, a judicial determination as to the Parties’ rights and obligations under CEQA is
necessary.

A
and 1094.5 and under Government Code section 11350, to prevent violation of the Government Code,
which requires that all valid regulations shall be made “in accordance with standards prescribed by
oth pr isi 1 1 ng CEQA and the CEQA Guidelines.

113.  There is no other adequate legal remedy available to resolve this controversy.

114.  To remedy these violations of law, Plaintiffs request a declaration of the duties of
Defendant under CEQA and the CEQA guidelines, a declaration that Defendant has not complied with

CEQA, and a declaration invalidating the Woodleaf Contract.

i cem o A

Declaratory Relief — Water Code
(NYWD, and DOES 1-100)

115.  Plaintiffs reallege, and incorporates by reference, the precedent paragraphs 1 through
114 in their entirety, as though fully set forth therein.

116. A clear and actual controversy exists between Plaintiffs and Defendant regarding
Defendant’s failures to comply with the Water Code. Plaintiffs contend that Defendant has not
complied with the Water Code, including Water Code section 35420, while Defendant contends that
they have complied. This controversy between the Parties creates substantial danger that Plaintiffs’
rights will be damaged. As such, a judicial determination as to the Parties’ rights and obligations
under the Water Code is necessary.

117.  There is no other adequate legal remedy available to resolve this controversy.

118. To remedy these violations of law, Plaintiffs request a declaration of the duties of
Defendant under the Water Code, a declaration that Defendant has not complied with the Water Code,

and a declaration invalidating the Woodleaf Contract.

I
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1 3. Injunctive Relief: Plaintiffs request that a writ of mandate issue ordering NYWD to
2 |l refrain from performing on the Woodleaf Contract.
3 4. Injunctive Relief: Plaintiffs request that a writ of mandate issue orderir~ NYWD to
&7 resciti. its refusal - \ o
5| NYWD from instituting cutbacks without following the procedures in its irrigation water policies and
6 || regulations.
7 5. Any ot ‘the Court deems appropriate.
8 As to Plaintiffs’ Fourth Cause of Action:
9 6. Mandate: Plaintiffs request that a writ of mandate issue ordering NYWD to refrain
10 || from performing on the Woodleaf Contract,
11 7. Mandate: Plaintiffs request that a writ of mandate issue ordering NYWD to rescind its
12 refusal to provide water to the irrigators for the 2021 irrigation season and to prohibit NYWD from |
y e e e e e e e s AA A et £ e At
14 8. Injunctive :lief: aintiffs request that a writ of mandate issue ord 1 NYWD
15 || refrain from performing on the Woodleaf Contract.
16 9. Injunctive Relief: Plaintiffs request that a writ of mandate issue ordering NYWD to
17 || rescind its refusal to provide water to the irrigators for the 2021 irrigation season and to prohibit
18 | NYWD from instituting cutbacks without following the procedures in its irrigation water policies and
19 || regulations.
20 [0.  Any other relief the Court deems appropriate.
21 As to Plaintiffs’ Fifth Cause of Action:
22 1. Mandate: Plaintiffs request that a writ of mandate issue ordering NYWD to rescind its
23 || refusal to provide water to the irrigators for the 2021 irrigation season and to prohibit NYWD from
24 || instituting cutbacks without following the procedures in its irrigation water policies and regulations.
25 2. Injunctive Relief: Plaintiffs request that a writ of mandate issue ordering NYWD to
26 || rescind its refusal to provide water to the irrigators for the 2021 irrigation season and to prohibit
27 || NYWD from 1instituting cutbacks without following the procedures in its irrigation water policies and
28 || regulations.
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As to Plaintiffs’ Ninth Cause of Action:

1. Declaratory Relief: Plaintiffs request a « laration of the duties of De dant under
Water Code, a declaration that Defendant has not cor-—"ied with the Water Code, and a ¢ laration

2. Injunctive Relief: Plaintiffs request that a writ of mandate issue ordering NYWD to
refrain from performing on the Woodleaf Contract.

3. Any other relief this Court deems: e,

As to Plaintiffs’ Tenth Cause of Action:

1. Declaratory Relief: Plaintiffs request a declaration of the duties of Defendant under the

Reasonable Use Doctrine, a declaration that Defendant has not complied with the Reasonable Use

Doctrine, and a declaration invalidating the Woodleaf Contract.

2. Injunctive Relief: Plaintiffs request that a writ of mandate issue ordering NYWI to |
LA AU UL AL WY 1Y UUUIGEL UL auL.

Any other relief this Court deems ¢ _ yropria

As to Plaintiffs’ Eleventh Cause of Action:

1. Injunctive Relief: Plaintiffs request a temporary restraining order, preliminary
injunction, and permanent injunction enjoining and restraining NYWD their agents, servants,
employees, independent contractors, and/or any other firm, agency, entity, person or party acting in

concert with or under control their control, from taking any action in furtherance of the Woodleaf

Contract.
2. Any other relief this Court deems appropriate.
Dated: May 3, 2021 WANGER JONES HELSLEY PC
By: _
ATIOrneys 10r ¥lamuit,
Petitioner/Plaintiff Marieke Furnee
{8770/002/01251276 DOCX) 25
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WANGER JONES HELSLEY PC

ATTORNEYS

265 E. RIVER PARK CIRCLE, SUITE 310
FRESNO, CALIFORNIA 93720

MAILING ADDRESS
FOST OFFICE BOX 28340
FRE 2, CAL 725

oo - - o

FAX
(5568} 233-9330

May 3, 2021

VIA EMAIL jmaupin@nywd.org

BOARD OF DIRECTORS

NORTH YUBA WATER DISTRICT
c¢/o Jeff Maupin, General Manager

8691 La Porte Road

Brownsville, CA 95919

Re: Notice of Intent to Sue: Curtailment of Irrigation
Water Deliveries; Woodleaf Younglife Camp
Special Use Agreement

Dear Mr. Maupin:

Writer's E-Mail Addrass;
jkinsey@wjhatior m

Website:
www.wjhattarneys_.com

PLEASE TAKE NOTICE that, pursuant to Section 21167.5 of the Public
Resources Code, on or about May 3, 2021, Petitioner and Plaintiff Marieke Furnee (“I'urnee™)
will file a Petition for Writ of Mandate and Complaint (the “Petition™) in Yuba County Superior
Court challenging the actions of Respondent and Defendant North Yuba Water District pursuant
to the California Environmental Quality Act, Public Resources Code section 21000 er seq.

(“CEQA™).

Petitioner’s allegations are in regards to (i} North Yuba Water District’s decision
to curtail water deliveries to its irrigation customers this irrigation season, and (ii} the approval of
the Special Use Agreement with Woodleaf Younglife Camp, whereby North Yuba Water District
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Pursuant to Section 21167.6 of the Public Resources Code, Petitioner MARIEKE FURNEE
hereby notifies the NORTH YUBA WATER DISTRICT of Petitioner’s election to prepare the

Dated: May 3 , 2021 WANGER JONES HELSLEY PC

By: (C':)f)«n/gg' g«’”‘j@

John P. Kinssy——
Giulio A. Sanchez
Attorneys for Plaintiff,
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EXHIBIT D
































